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of the legislative power to him, for treaties, like ordinary
federal statutes, are part of 'the supreme law of the land',
It was so evident that such a grant was contrary to the
separation of powers of the federal constitution, that it was
originally proposed to exclude the President from treaty-
making altogether. Butso much diplomaticbusinessmust, in
fact, be executive in character, that this plan was recognized
as equally impracticable; the conjunction of the Senate
and the President in treaty-making was thus inevitable.1
More difficult to justify is the requirement of a special,
two-thirds majority for the ratification of treaties. As
each State has the same representation in the Senate,
regardless of its size and population, the one-third plus
one that may veto a treaty may represent a great deal less
than a third of the American people. Quite a small
minority can block an international policy desired by a
krge majority. Yet the two-thirds rule can be justified.
It reflects the fact that the United States is very large,
very diversified and that a foreign policy that has not a very
wide backing, fairly distributed over the whole union,
is dangerous.
Yet American constitutional rules make American
diplomatic action very difficult. A President negotiating
a treaty may bear in mind the probable reactions of the
Senate; he may consult leading Senators; he may use them1
as negotiators; but he can never be sure that the most
carefully drafted treaty will not be so altered in the
Senate that he will be unprepared to act on it, or the
foreign nation will refuse to accept the senatorial amend-
ments, or the Senate will itself refuse to ratify the treaty in
any version. As amendments can be made by simple
majorities, it is possible for a succession of amendments to
1 When treaties involve the expenditure of money, in addition to
senatorial ratification of the treaty it is necessary to have a Bill voting
the money passed by a majority of each House. In such cases, it is
difficult to prevent the merits of the Treaty itself being debated in the
House of Representatives, without whose action the Treaty would in
effect remain a dead letter.